AVE YOST
HIO AUDITOR

2016 Local Government Officials Conference

Understanding and

Collecting a Finding
for Recovery

William J. Owen
Senior Policy Advisor

Agenda

¢ Auditor of State’'s Responsibilities
» Definition of an Audit
¢ Auditor of State Audit v. Other Public Accountant

 Identifying Non-Compliance and Monies Misspent
or Missing

¢ Civil Action under R.C. 117.28
e Strict Liability

¢ Collection Procedures

e The Auditor can assist you?
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What Does the State Auditor Do?

The Auditor of State is responsible for
auditing approximately 5,800 political
entities in the state of Ohip at a
minimum of every twoyéars. Any
entity réceiving federal funds must
be audited anntally.
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What is an Audit?

6SSER

(1) Any examination, analysis
or inspection of the state’s or public
office’s financial statements or reports;

R.C. 117.01(G) “Audit” means
any of the following:

(2)  Any examination, analysis, or inspection
of records, documents, books, or any
other evidence relating to either of the
following:

www.ohioauditor.gov

R.C. 117.01(G) (2) (continued):

(&) The collection, receipt, accounting, use or
expenditure of public money;

(b) Whether a public office has complied with all
the laws, rules, ordinances, or orders
pertaining to the public office.
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Is an Auditor of State Audit Like
an Audit Conducted by Any Other
Public Accountant?

The primary difference is that the Auditor of
State is required by R.C. Section 117.11 to
determine whether the public office has
complied with all the laws, rules, ordinances,
or orders pertaining to the public office. (See
OAG Opinions 2005-031, 2013-022, and 2007-
032)
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R.C. 117.28
provides:

Where an audit report
sets forth that any
public money has
been illegally expended,

or that any public money collected has not been
accounted for, or that any public money due has not
been collected, or that any public property has been
converted or misappropriated, (there is a cause of
action for recovery)
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What Does This ¢ §’gx
Translate To? , cwccmw A\

ol

R.C. 9.24(H)(3) “Finding for Recovery” .

A determination issued by the auditor of
state, that public money has been: _

> illegally expended;
> collected but not accounted for;

» due but has not been collected; or,

> converted or misappropriated.
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Civil Action

Pursuant to R.C.
117.28

Provides a legal and directory duty
to collect funds identified in R.C.
7. 9.24(H)(3) audit finding for

c&?ﬁ recovery.
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Civil Action ~
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Pursuant to R.C. 117.28 [uuinud

—_— [

Within 120 days after I ;;;..J,;.i;:}\;- ﬂ
receiving the certified copy i’"“’{"*‘f‘.‘ e e
of the report, the officer receiving the
report shall notify the attorney general
in writing.

e Has legal action been taken?
e Why not?

Take Actlon
to Collect
FFR2
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Civil Action
Pursuant to R.C. 117.28

Does not prevent the prosecuting attorney
from bringing an action to recover illegally
expended funds beyond the 120-day period
specified; the appropriate
limitation period is the six-year
period of R.C. 2305.07.
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Strict Liability

Background and Overview

Secondarily Liable Public officials are
generally strictly
liable to account for
public funds

g=== entrusted to their

care.

DAVE YOST . .
OHIO AUDITOR www.ohioauditor.gov

2016 Local Government Officials Conference
Understanding and Collecting Findings for Recovery
William J. Owen, Senior Policy Advisor Page 4 of 11



Strict Liability

N

Legal Requirements for Public Officials

* R.C. 9.39 states, “All public officials are liable for all
public money received or collected by them or by
their subordinates under color of office.”

e The term “public official” is defined in R.C. 117.01(E)
as “any officer, employee, or duly authorized
representative or agent of a public office.”
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Strict Liability

Legal Requirements for Public Officials (continued)

Additionally, Ohio Revised Code:

* R.C. 117.01(A) defines “color of
office”

* R.C. 117.01(C) defines
“public money”
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Strict Liability

equirements for Public Officials
continued)

(

. 1993 Op. Att'y Gen. No. 93-004

* (citing Seward v. National Surety Co.
(1929), 120 Ohio St. 47, 49-50); See
also 1980 Op. Att'y Gen. No. 80-074.
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Audit Report Findings

The tale of the tape . ..

Since January 2001 (per statute finding for recovery
databank began in January 2004):

Since January 2001, 2,247 audits have
identified $97,922,898.41in findings

% DAVE YOST

% OHI0 AUDITOR www.ohioauditor.gov

Audit Report Findings

The tale of the tape . . . (continued)

« $70,234,512 is unresolved fﬁ*
* $27,337,210 is collectable

+ $42,897,302 is unresolved ; /s
and uncollectable e
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Auditor of State Finding For
Recovery Procedures

When a finding for recovery is identified in
an audit pursuant to R.C. 9.24(H)(3):

Auditor’s Legal Division reviews all findings for

recovery

( Public office may ask their legal counsel for an
opinion

l Legal counsels may attend the audit’s exit
conference

( Legal counsels are notified of unresolved findings
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Auditor of State Finding For
Q... Recovery Procedures

lind a certified copy of the audit report in the above captioned matter,
During ou dit, we found expenditures of public money that are subject to recovery
under Ohio Rev. Code Section 117.28, which states, in part:

Where an audit report sets forth that any public money has been illegally
expended, or that any public money collected has not been accounted for, or
that any public money due has not been collected, or that any public
property has beeu Louverred or misappropriated, vi

belongs for the recovery of the money or property and prosecute the action
to final determination.

Although this statute references a 120 day period for your office to notify the Ohio Avorney

¢ General in writing of any legal action taken, il you intend to pursue such action, you must

notily the Auditor of State within 30 days alter the date ol this letter, Within that period,

) plu sE mnt'u Ilu- llg'al Division at  [614) 752-B6B3 or by e-mail at

5 L If we do not receive notice from your office within 30

days, the }mdmp Far Recovery will be certified to the Attorney General for collection,

Tpon certification, collection costs, statutory interest and fees may be assessed and added
to the total amount of the finding in accordance with Ohio Revised Code section 131.02,

aov.
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Auditor of State Finding For
Recovery Procedures

30 days . . . the Auditor’s Office can

/-‘!:
help you prior to certifying findingsto . © 1’ ﬁ

the Attorney General’s Office.

« Provide repayment plan agreement template

« Provide special counsel in criminal prosecution

« Coordinate efforts for repayment prior to certification
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Auditor of State Finding For
Recovery Procedures

30 days . . . (continued)

+ Hold findings from certification at the request of legal
counsel if:

v Collection efforts initiated by legal
counsel are ongoing;

=" Executed repayment plan and public
office receiving funds pursuant to
plan; or

v Immediate collection showing proof of
repayment by public office

www.ohioauditor.gov

Auditor of State Finding
For Recovery
\ Procedures

&
AN

Repayment plans are easier than you think.

* Arepayment plan template available upon request.

e Repayment plans can be entered into under audit
provided all parties are in agreement or after the
audit’s release within the 30-day notice 7 D
period.

e
» Our office will make periodic collection statu\}\r
alls ""‘"4
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Auditor of State Finding For
Recovery Procedures

Repayment plans are easier than you think . ..
(continued) E “sv -

THE CAVEAT: “ARDO /)

[
It is strongly recommended that the repayment plan

be paid in full prior to the issuance of the proceeding

period’s audit.
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Findings Repaid
—

Auditor of State Finding For
ST Recovery Procedures

—_Why you should contact the Auditor’s office 1stl

e The Collections Enforcement Division of
the AG's office is just that . .. debt
collectors; your entity may not be made
whole through this collection process.

« Difficult to enter into repayment plans later.

» The public entity is liable for all court costs
accessed.
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: ond if timely repayment is unlikely:

— Sooner rather than later

— Subrogation for finding pursued by bonding
company

— Prompt return of the public monies

— Timely consideration of civil litigation to
collect
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Auditor of State Finding For
Recovery Procedures.,

There’s more . . . the Auditor Canﬁm
assist your legal counsel in
preparing for collection through
civil litigation by:

* Certified audit report

* Relevant workpapers

 Auditor testimony
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R
'/?J’ \ Parting Thoughts . .
{)’;our proact{goproach resultsin . ..

— Efficiency and saving of taxpayer dollars

— Timely return of the public monies

— Possible loss of monies due to Attorne
General collection fees

— Future audit notice that prior
year’s audit findings have not been
£ collected
,@th DAVE YosT
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Legal Division
88 East Broad Street
Columbus, Ohio 43215

William J. Owen
Senior Policy Advisor

Presenter Phone: (800) 282-0370
Presenter Fax: (614) 466-4490
E-mail: contactus@ohioauditor.gov
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