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2014 STATE AUDITOR'S LOCAL GOVERNMENT CONFERENCE 
Cemetery Seminar Presentation 

presented by 
Mark S. Finamore, Esquire 

Township Legal Counsel 
258 Seneca Ave, NE 
Warren, Ohio 44481 

Acquisition or appropriate of Land 
Township may procure lands by conveyance 
purchase, or eminent domain appropriation 

Public Road to Cemetery 
Petition by 25 interested persons 
by gift, purchase, eminent domain 

Levy and taxes for expenses 
Authority to tax 

Vote on establishment of Cemetery 
required when tax is to be levied or 
written application of any six electors 

Notice of Election • ballots 
deadline - form - manner 

Cemetery Plat 
must lay out lots, avenues and paths 
make regulations and rules 
cut grass and weeds at least 2/year 

Rules Governing product of Fetal Death 
Township May adopt rules for burial, interment 
or disinterment of the product of a fetal death 

Reinterment or disinterment of product of 
fetal death 
Township may perform reinterment or disinterment 
upon written consent of one or both parents without 
Court Order 
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... Sale of Cemetery Lots 517.07 
Reasonable price - provide a deed 
Notice of intestate heirs 
Notice by heirs of transfer 
Manner in which Board may reclaim lot 
Board may specify time limit no less than 
20 (30) nor more that 50 years renewable when 
lot must be used. 
Expenditure of proceeds - exception 517.08 
sale of lots proceeds for improving grounds 
may be used to acquire new land by unanimous 
vote - may build fences. 

No levy on lots 517.09 
lots can not be levied or executed upon 

Title to burial grounds vest in trustees 517.10 
Board has legal title to all public cemeteries 

... Care of Cemetery 517.11 
mandatory care of cemetery, repair of headstones 
may enclose with fence or hedge and maintain 
May levy tax not to exceed '12 mill in any one year 

... Regulate hours of access to cemeteries 517.12 
to protect against vandalism 
minor misdemeanor criminal violation 

Additions to cemetery grounds 517.13 
right of eminent domain appropriation 
not to exceed 10 acres, not within 50 feet of 
a dwelling house. May levy '12 mill for 5 years 

... Public cemetery on township lines -joint 517.14 
joint township cemetery 
provides for joint cemeteries 
levying power 114 mill per year 

Cemetery endowment fund 517.15 
created with: gifts, devises, bequests 
Sir-charge, general fund money 
agreement w/purchase of burial lot 
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... Tax levy for buildings - bond issue 519.19 
township owns burial lot with cemetery assc. 
May levy 5 mill tax for buildings 

Appointment of Directors 517.20 
may appoint 3 directors - 1 ,2 &3 year terms 

Abandonment or discontinuance of cemetery 517.21 
-removal of bodies and stones 
detrimental to public health trustees may order 
discontinuance of cemetery and provide for the 
removal and reinterment to a suitable public ground 
in vicinity - notice to next of kin for removal 

... Public sale of cemetery 517.22 
may dispose of at public sale, notice in two 
newspapers - must remove all remains, stones 
and monuments 

... Disinterment of body 517.23 
• application of surviving spouse 
• order of probate court application of 

other party 
• party may file application to oppose 

disinterment 

Form of Application 517.24 
• applicant will assume financial responsibility 
• 18 years of age and sound mind 
• the relationship of applicant to decedent 
• place where remains will be reintered 
• names of intestate heirs 
• court must have hearing I preponderance of 

the evidence 
• no hearing required if everyone waives 

... Writ of mandamus 517.25 
Court shall issue writ of mandamus requiring 
trustees or other officers to disinter the remains or 
grant permission for others to disinter. 
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Removal of dead 517.26 
on complaint of householder in the township, 
that remains laid in cemetery are offensive, trustees 
shall inter remains in vault or receptacle - after 

3 days neglect judge may order householder to 
inter remains at expense of board and charge 
for service. 

.. Transfer of cemeteries to board of trustees 517.27 
a public cemetery not in control of a municipal 
corporation with title vested in an association or 
religious society, used exclusively for cemetery 
purposes, the township shall accept and maintain 
said grounds. 

.. Abandonment of cemetery owned by municipal 517.28 
corporation 
failure to keep cemetery enclosed for a period of 
two year, five freeholders may petition probate court 
for order of abandonment or removal 

.. Neglect of order by municipality shall cause 517.29 
execution sale 

Trustees may erect monument commemorating 517.30 
members of armed forces 
majority vote of board - limited to $5,000.00 
expenditure of funds 

... Care of monument 517.31 
Trustees may expend funds to maintain 
monument 

Enclosure of Cemetery 517.32 
Board of Trustees must maintain enclosure of 
all abandoned public cemeteries where the 
board of county commissioners have enclosed 
with a substantial fence of stone, iron or posts or 
boards. 
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INDIGENT BURIALS 

A. Indigent Burials 

1. Statute - 9.15, (previously numbered as Section 5101.521 and 9.02) Burial or 
cremation of body at expense of township or municipal corporation: 

When the body of a dead person is found in a township or municipal corporation, and 
such person was not an inmate of a correctional, benevolent, or charitable institution 
of this state, and the body is not claimed by any person for private interment or 
cremation at the person's own expense, or delivered for the purpose of medical or 
surgical study or dissection in accordance with section 1713.34 of the Revised Code, it 
shall be disposed of as follows: 

a) If the person was a legal resident of the county, the proper officers of the township 
or municipal corporation in which the person's body was found shall cause it to be 
buried or cremated at the expense of the township or municipal corporation in which 
the person had a legal residence at the time of death. 

b) If the person had a legal residence in any other county of the state at the time of 
death, the superintendent of the county home of the county in which such body was 
found shall cause it to be buried or cremated at the expense of the township or 
municipal corporation in which the person had a legal residence at the time of death. 

c) If the person was an inmate of a correctional institution of the county or a patient or 
resident of a benevolent institution of the county, the person had no legal residence in 
the state, or the person's legal residence is unknown, the superintendent shall cause the 
person to be buried or cremated at the expense of the county. 

Such officials shall provide, at the grave of the person or, if the person's cremated 
remains are buried , at the grave of the person's cremated remains, a stone or concrete 
marker on which the person's name and age, if known, and date of death shall be 
inscribed. 

A political subdivision is not relieved of its duty to bury or cremate a person at its 
expense under this section when the body is claimed by an indigent person. [ New 
Language Added ] " As used in this Section , "indigent person" means a person whose 
income does not exceed one hundred fifty percent of the federal poverty line, as revised 
annually by the United States Department of health and human resources in 
accordance with section 673(2) of the "Omnibus Reconciliation Action of 1981, "95 
Stat. 511, 42 U.S.C. 9902, as amended, for a family size equal to the size of the person's 
family. 

Page 5 of 8 



Amended by the 130 General Assembly File No 25, HB59, §101.01, eff. 9/29/2013_ 

2. Interpretation of the Statute: 

A. First, note that R.C. 517.06, Cemetery plat, requires that the township "shall" 
make "suitable provision ... in the cemetery for persons whose burial is at the 
expense of the township. 

B. Ohio Attorney General's Opinion 1996-026: 

1. There is no general obligation on the township to pay for all the burials of all its residents; 
instead, the following factors must be present in order for there to be public payment of burial 
expenses: 

a. The body of a dead person is found in a township or municipal corporation; 
b. The deceased person was not an inmate of a correctional, benevolent, or 

charitable institution of Ohio; 
c. The body is not claimed by any person for private interment at the claimant's 

own expense; 
d. The body is not delivered for the purpose of Medical or surgical study or 

dissection. 

If the above four factors are present, the township is responsible for burial expenses if the 
person was a legal resident of the township at the time of his death. 

However, if the deceased person was a legal resident of a village or other municipal 
corporation located with the township, the obligation to pay burial expenses for the deceased 
rests with the village or other municipal corporation. 

2. There is no clear definition of "legal residence;" The definition given in the opinion is 
"a physical presence in a particular location coupled with the choice to make that place 
home, or the place with which a person is most intimately connected. 

a. Therefore, a resident could be hospitalized or in a nursing home outside of the 
township, and still be a legal resident of the township; must intend for the 
hospital or nursing home to become the permanent residence. 

Ohio Attorney General's Opinion 1995-012 

A. If the body of a dead person is claimed by any person for private interment at the 
claimant's expenses pursuant to R.C. 5101.521, then no political subdivision has any obligation 
under R.C. 51.01.521 to pay any expenses relating to the burial of the person. 
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B. If the body of a dead person is claimed as a loved one by an indigent person pursuant to 
R.C. 5101.521, then a political subdivision is not relieved of any duty it may have to bury the 
person at the expense of the subdivision in accordance with R.C. 5101.521. 

C. Whether a particular individual is claiming the body of a dead person "for private 
interment at his own expense" pursuant to R.C. 5101.521 or is an indigent person simply 
claiming the body, without the intent or ability to pay for private interment, is a question of 
fact. 

Factors to be considered in determining if the claimant is indigent include; 

See ORC 9.15 Burial or Cremation of body at expense of Township or Municpal 
Corporation. Recently enacted and effective 09/29/21013 

1. R.C. 5101.521 permits a political subdivision to cooperate with an indigent person 
who claims the body of a loved one by causing the decedent to be buried at the 
expenses of the political subdivision in a manner that, to the extent reasonably 
possible within appropriate financial limitations, is consistent with the preferences 
and sensibilities of the claimant. 

2. R.C. 5101.521 does not authorize an indigent person to claim a body, make 
independent arrangements for a private funeral, and have the bill sent to the 
political subdivision, nor does it require a political subdivision to pay a bill 
submitted in such circumstances. 

MAINTENANCE, REPAIR REPLACEMENT OF 
HEADSTONES 

1. Statutory Law 

a. R.C. 517.11, Care of Cemetery: 

The board of township trustees shall provide for the protection and preservation of cemeteries 
under its jurisdiction ... The board may enclose such cemeteries with a substantial fence or 
hedge, and shall keep any such fence or hedge in good repair. It may re-erect any fallen 
tombstones, regardless of the cause of the falling, in such cemeteries. 

b. R.C. 517.21, Abandonment or discontinuance of cemetery- removal of 
bodies and stones: 

Page 7 of 8 



When a public or private cemetery has been abandoned, or when the board of township 
trustees ... are of the opinion that the further use for burial purposes of a cemetery will be 
detrimental to the public welfare or health, and a cemetery in the near vicinity is open for 
public use, the board, trustees ... may order that the abandoned cemetery or the cemetery 
whose further use for burial purposes is believed to be detrimental to the public welfare or 
health be discontinued and provide for the removal of all remains buried in that cemetery, for 
the removal of all stones and monuments marking the graves of that cemetery, for the 
reinterment of the remains, and for the re-erection of those stones and monuments in suitable 
public ground ... , all of which shall be paid for from the township treasury ... 

c. R.C. 517.22, Public sale of cemetery: 

The board of township trustees ... , after notice has first been given ... , may dispose of, at public 
sale, and convey any cemetery under their control that they have determined to discontinue 
as burial grounds, but possession of the cemetery shall not be given to a grantee until after the 
remains buried in that cemetery, together with stones and monuments have been removed ... 

2. Ohio Attorney General Opinions: 

a. A board of township trustees has a duty pursuant to R.C. 517.11 to repair and 
re-erect monuments in a cemetery which has been vandalized. 1975 Op. Att'y 
Gen. No. 75-083 
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Legislation passed 
pertaining to 

deceased representative 
and fetal deaths 

Recent ToWnship 
I 

Cemetery Legislation 
By: Tim Long, Attorney at Law 'I 

As it has been several years since the Ohio 
Township Association (OTA) last updated its 
members on legislative activity applicable to 
certain burial issues in Ohio township cemeteries, 
this article will address major legislation enacted 
over the last half dozen years which have direct 
applicability to Ohio township cemeteries. 

Right of Disposition Act 
In response to many publicized disputes 

regarding the final disposition preferences of 
a deceased family member or friend, the Ohio 
legislature enacted House Bill 426. The bill 
became effective Oct. 9, 2006, and established a 
procedure whereby each Ohio resident may execute a 
declaration which grants a designated representative 
or group of representatives the right to make the 
arrangements for the funeral, burial, cremation and 
other aspects of the final disposition of the declarant 
when he or she passes away. The Act also included 
a "next of kin" rule which prioritizes who will have 
such authority over final disposition where no valid 
declaration of the right of final disposition exists. 

Additionally, the bill created both a mechanism 
for the replacement of the designated representative 
with a successor where the original representative 
refuses to act or later becomes disqualified and a 
code section which will act as a "gap filler" where 

there is either not a validly executed declaration or 
no designated representative or successor available, 
willing and qualified to serve under the declaration. 
The "gap filler" appears at ORC §2108.81 and 
provides a hierarchy among "next of kin" and others 
who will have authority to order the final disposition 
in any such event. 

Since Oct. 9, 2006, township cemetery operators 
will necessarily have to have a working knowledge 
of what a declaration of right of final disposition 
should contain and when to follow the same (or 
question the same). The statute contains a "form 
document" at ORC §2108.72 for use by those wishing 
to execute an enforceable right of final disposition. 
The cemetery and cemetery operator which act in 
accordance with a validly executed right of final 
disposition, in good faith, shall receive statutory 
immunities. Additionally, it is essential to realize 
that the statute specifically prohibits each cemetery 
operator , cemetery and their agents from acting as 
the designated representative for those executing a 
declaration of right of final disposition. 

While the entire mechanics of the statute are 
beyond the scope of and space allocated for this 
article, those not familiar with the statute should 
review the same at Ohio Revised Code Sections 
2108.70 - 2108.90 to ensure compliance . The Ohio 
Revised Code is available at www.codes.ohio.gov/orc 



or by following the links at www.lsc.state.oh.us or 
www.sos.state.oh. us. 

Gl'ieving Parents Act 
The Ohio legislature passed Senate Bill175 

in response to concerns articulated by a support 
group for mothers who have experienced a fetal 
death. The constituents wanted a means to obtain 
death certificates and effectuate interment in such 
instances. 

After many versions of the bill were addressed 
and revised by the legislature, the Act was passed 
Sept. 12, 2008, and contained provisions which 
provide that all cemeteries shall inter the remains of 
a fetal death in either: (1) a single grave that contains 
or will contain the remains of a parent, sibling or 
grandparent; or (2) another location in the cemetery 
including a separate burial ground for infants, 
whether on a temporary or permanent basis. The Act 
also contains a provision that allows the cemetery 
to disinter and reinter the fetal remains from their 
original location to the family space, at a later date, 
without the involvement of the Probate Court o:r;. 
other compliance with the disinterment laws. 1 

Although space requirements prohibit reprinting 
the entirety of the Grieving Parents Act in this 
article, the township cemetery operator should 
review the general, non-township specific provisions 
of the same at Ohio Revised Code Sections 3705.01, 
3705.16, 3705(20, 3705.29, 3727.16, 4731.82 and 
4765.57. However, the township specific sections of 
the Act are provided below as follows: 

Ohio Revised Code §517.071 
Rules governing product of fetal death. 

(A) As used in this section and section 517.072 of the 
Revised Code, "fetal death" has the same meaning 
as in section 3705.01 of the Revised Code. 

(B) A board of township trustees may adopt rules 
for any township cemetery over which it has 
control and may pass and provide for the burial, 
r einterment, or disinterment of the product of a 
fetal death. 

(C) With regard to the product of a fetal death, on the 
request of the mother and in compliance with the 
cemetery rules, a township cemetery shall inter 
the product of a fetal death in accordance with 
one of the following: 

(1) In a single grave within the cemetery that 
contains, or will contain, the remains of a 
parent, sibling, or grandparent; 

(2) In another location of the cemetery, 
including a separate burial ground for 

infants, on a temporary or permanent 
basis. (emphasis added) 

Ohio Revised Code §517.072 
Reinterment or disinterment of 

product of fetal death. 
(A) Subject to division (B) of this section, re-interment 

or disinterment of the product of fetal death 
buried in accordance with division (C)(2) of 
section 517.071 of the Revised Code is not subject 
to section 517.24 of the Revised Code if one or 
·both surviving parents provide written consent for 
there-interment or disinterment to the township 
cemetery and comply with any rules adopted 
under division (B) of section 517.071 of the 
Revised Code. 

(B) If two surviving parents are indicated on the 
township cemetery's burial documents for the 
product of a fetal death buried in accordance with 
division (C)(2) of section 517.071 of the Revised 
Code and only one has given consent under 
divi~ion (A) of this section, prior tore-interment 
or disinterment, the cemetery promptly shall 
give notice of the consent to the parent who 
did not give consent. The notice shall be sent 

1 by registered mail, return receipt requested, to 
the parent's last known address and contain a 
statement that the re-interment or disinterment 
will occur if the c~metery does not receive 
written objection within 30 days from the date 
the notice is sent. That parent may object to the 
re-interment or disinterment by giving notice to 
the cemetery by registered mail, return receipt 
requested, not later than 30 days after the burial 
ground's or the cemetery's notice is sent. If the 
cemetery receives timely notice of the objection, 
there-interment or disinterment is subject to 
section 517.24 of the Revised Code. 

(C) The cemetery shall re-inter or disinter the product 
of a fetal death if both surviving parents provide 
written consent for re-interment or disinterment 
or if one parent consents and the cemetery does 
not receive timely notice of an objection under 
division (B) of this section. 
As the foregoing Code sections make clear, each 

township cemetery must conduct a rule review and 
perhaps develop a separate burial ground for infants.CJ 

Timothy C. Long practices law in Columbus, and acts 
as counsel and legislative agent for the Ohio Cemetery 
Association and counsel to numerous Ohio cemeteries. 
Mr. Long can be reached at 614-469-1001 or tlong@ 
chutegerdeman.com. 



2/4/2014 Lawriter- ORC - 9.15 Burial or cremation of body at e>qJense oftOIMlShip or municipal corporation. 

9.15 Burial or cremation of body at expense of township or 
municipal corporation. 

When the body of a dead person is found in a township or municipal corporation, and such person was 
not an inmate of a correctional, benevolent, or charitable institution of this state, and the body is not 
claimed by any person for private interment or cremation at the person's own expense, or delivered 
for the purpose of medical or surgical study or dissection in accordance with section 1713.34 of the 
Revised Code, it shall be disposed of as follows: 

(A) If the person was a legal resident of the county, the proper officers of the township or municipal 
corporation in which the person's body was found shall cause it to be buried or cremated at the 
expense of the township or municipal corporation in whic h the person had a legal residence at the 
time of death. 

(B) If the person had a legal residence in any other county of the state at the time of death, the 
superintendent of the county home of the county in which such body was found shall cause it to be 
buried or cremated at the expense of the township or municipal corporation in which the person had a 
legal residence at the time of death . 

(C) If the person was an inmate of a correctional institution of the county or a patient or resident of 
a benevolent institution of the county, the person had no legal residence in the state, or the person's 
legal residence is unknown, the superintendent shall cause the person to be buried or cremated at the 
expense of the county. 

Such officials shall provide, at the grave of the person or, if the person 's cremated remains are buried, 
at the grave of the person's cremated remains, a metal, stone, or concrete marker on which the 
person's name and age, if known, and date of death shall be inscribed. 

A political subdivision is not relieved of its duty to bury or cremate a person at its expense under this 
section when the body is claimed by an indigent person. As used in this section, "indigent person" 
means a person whose income does not exceed one hundred fifty per cent of the federa l poverty line, 
as revised annually by the United States department of health and human services in accordance with 
section 673(2) of the "Omnibus Budget Reconciliation Act of 1981," 95 Stat. 511, 42 U.S.C. 9902, as 
amended, for a family size equal to the size of the person's family. 

Amended by 130th General Assembly File No. 25, HB 59, §101.01, eff. 9/29/2013. 

Effective Date : 2007 HB119 09-29-2007 

http://codes.ohio.g0\lorc/gp9.15 1/1 


